IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT
ST. CLAIR COUNTY, ILLINOIS

SAROYA ROBERSON, individually and on
behalf of all others similarly situated,

)
)
)
Plaintiff, )
) Case No. 17 -L- 733
V. )
)
SYMPHONY POST ACUTE CARE ) FILED
NETWORK; SYMPHONY SYCAMORE ) ST. CLAIR COUNTY
LLC; SYMPHONY HEALTHCARE LLC; ) ‘
SYMPHONY M.L. LLC; SYMPHONY ) | MAR12 2019
MONARCH HOLDINGS, LLC; and DOE )
DEFENDANTS 1-100, ; 2 {7&%&%
)

Defendants.

MEMORANDUM AND ORDER
ON CLASS CERTIFICATION

The case comes before the Court on Plaintiff's Motion for Class Certification (“Motion”).
The issues have been briefed and argued by the parties.! The Court hereby ORDERS:

I NATURE OF THE CASE AND PLAINTIFF'S MOTION FOR CLASS CERTIFICATION.

Plaintiff Saroya Roberson worked at a nursing home in Swansea, lllinois. Plaintiff alleges
that as part of timekeeping while she worked at this location, Defendants and others captured
her biometric information or biometric identifiers (a palm scan) within the meaning of the
lllinois Biometric Privacy Information Act, 740 ILCS 14/1 (“BIPA”). Defendants’ opposition brief
does not dispute Roberson’s biometric information or biometric identifiers were so captured.

BIPA manifests the Illinois General Assembly’s findings that:

! Arguments were heard on December 20, 2018 before Judge Julia R. Gomric. On February 8, 2019, after hearing,
but before Judge Gomric ruled on the pending Motion for Class Certification, the court granted Symphony
Sycamore LLC's Motion for Substitution as a Matter of Right, and this case was subsequently assigned to the
undersigned. The court has reviewed the court fite and report of proceedings held on December 20, 2018 and is
ready to proceed without the need for additional hearing.
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(1) Biometrics are uniquely sensitive identifiers. “Biometrics are unlike
other unique identifiers . . . [and] are biologically unique to the individual;
therefore, once compromised, the individual has no recourse, is at heightened
risk for identity theft, and is likely to withdraw from biometric-facilitated
transactions.” 740 ILCS § 14/5(c).

(2) Biometric technology is a new frontier subject to unpredictable
developments. “The full ramifications of biometric technology are not fully
known.” Id. at § 14/5(f).

(3) People are apprehensive of transactions involving their biometrics.
The “overwhelming majority of members of the public are weary of the use of
biometrics when such information is tied to finances and other personal
information” and are “deterred from partaking in biometric identifier-facilitated
transactions.” /d. at § 14/5(d)-(e).

(4) Regulation of biometric collection, use, and storage serves the public
interest. The “public welfare, security and safety will be served by regulating the
collection, use, safeguarding, handling, storage, retention, and destruction of
biometric identifiers and information.” Id. at § 14/5(g).

Accordingly, BIPA puts certain requirements on parties dealing with biometric identifiers

or biometric information, including:

(b) No private entity may collect, capture, purchase, receive through
trade, or otherwise obtain a person's or a customer's biometric identifier
or biometric information, unless it first:

(1) informs the subject or the subject's legally authorized
representative in writing that a biometric identifier or biometric
information is being collected or stored;

(2) informs the subject or the subject's legally authorized
representative in writing of the specific purpose and length of term for
which a biometric identifier or biometric information is being collected,
stored, and used; and

(3) receives a written release executed by the subject of the
biometric identifier or biometric information or the subject's legally
authorized representative.

740 ILCS 14/5(b) (2018).




Plaintiff alleges none of these requirements were met when capturing her biometric
information. Defendants’ opposition to the Motion does not dispute this.
BIPA further provides a right of action for violations of its requirements:
Sec. 20. Right of action. Any person aggrieved by a violation of this Act
shall have a right of action in a State circuit court . . . against an offending

party. A prevailing party may recover for each violation:

(1) against a private entity that negligently violates a provision of this Act,
liquidated damages of $1,000 or actual damages, whichever is greater;

(2) against a private entity that intentionally violates a provision of this
Act, liquidated damages of $5,000 or actual damages, whichever is
greater; . ...
740 ILCS 14/20 (2018). Plaintiff brought this action pursuant to these and other provisions of
BIPA.

Plaintiff alleges the Swansea, lllinois location where her biometric identifiers were
captured is part of a network, the Symphony Post Acute Network (“SPAN” or the “Network”).
She seeks to certify a class of lllinois citizens who had their biometric information or biometric
identifiers captured, collected, etc. at any lllinois location in the Network (and associated
subclasses discussed below):

All lllinois citizens whose biometric information was collected, captured, purchased,

received through trade, or otherwise obtained in Illinois at any location associated with

the Symphony Post Acute Care Network, a/k/a Symphony Post Acute Network, as set
forth in the lllinois Biometric information Privacy Act, 740 ILCS 14/5 et seq.

Excluded from the proposed Class are employees, officers, directors, subsidiaries and

affiliates of any person or business associated with the Symphony Post Acute Care

Network, a/k/a Symphony Post Acute Network, the judge or any officer of the court

presiding over this action.

. LAW REGARDING A DETERMINATION OF CLASS CERTIFICATION.

“In determining whether to certify a proposed class, the trial court . . . should avoid
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deciding the underlying merits of the case or resolving unsettled legal questions.” CE Design
Ltd. v. C & T Pizza, Inc., 2015 IL App (1st) 131465 (2015), 91 9. “In making its decision as to
whether to certify a class, the court may consider any matters of fact or law properly presented
by the record, which includes the pleadings, depositions, affidavits, answers to interrogatories,
and any evidence that may be adduced at the hearings.” Bueker, 2016 IL App (5th) 150282 at 9]
22. “To determine whether the proposed class should be certified, the court accepts the
allegations of the complaint as true.” Clark, 343 Ill. App. 3d at 544-45. See also CD Design,
2015 IL App (1st) 131465 at 9 9 (“In determining whether to certify a proposed class, the trial
court accepts the allegations of the complaint as true . . . ."”); 37 Mgmt., 2011 IL App (1st)
102496 at 1 15 (same).

The factors which the Court must consider on a motion for class certification are the
familiar framework established by statute. For a suit to proceed as a class action in Illinois, the
Court must find that: (1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of fact or law common to the class, which predominate over any
questions affecting only individual members; (3) the representative parties will fairly and
adequately protect the interests of the class; and (4) a class action is an appropriate method for
the fair and efficient adjudication of the controversy. 735 ILCS 5/2-801 (2018). See also e.g.
Clark, et al. v. TAP Pharm. Prods., Inc., et al., 343 Ili. App. 3d 538, 544-45 (5th Dist. 2003).
1L, FIRST FACTOR: NUMEROSITY (735 ILCS 5-2/801(1)).

Section 801(1) requires not only that the number of plaintiffs be numerous, but also
that joinder of plaintiffs in one individual action be impractical. 735 ILCS 5/2-801(1). Where

there are a number of potential claimants, and the individual amount claimed by each is small,
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making redress on an individual level difficult, if not impossible, lllinois courts have been
particularly receptive to proceeding on a class action basis. Miner v. Gillette Co., 87 lll.2d 7
(1981). Avoiding unnecessary burdens on the courts themselves is also a legitimate concern.
“Affirming the trial court’s class certification order will avoid the filing of numerous, repetitive
cases placing a burden on the court.” Fakhoury v. Pappas, 395 Ill. App. 3d 302, 316 (1st Dist.
2009).

Plaintiff states that Defendants have identified, at a minimum, 552 workers who would
be members of the class from the Swansea, Illinois location alone. Defendants’ opposition to
the Motion does not dispute this; in fact, Defendants’ opposition does not mention numerosity
at all. Accordingly, the Court finds that the numerosity factor is satisfied. See Wood River Area
Dev. Corp. v. Germania Fed. Sav. and Loan Ass’n, 198 Ill. App. 3d 445 (5th Dist. 1990).

IV.  SECOND FACTOR: COMMON AND PREDOMINANT ISSUES OF FACT OR LAW (735 ILCS 5-
2/801(2)).

Section 801(2) requires “questions of fact or law common to the class.” 735 ILCS 5/2-
801(2) (2018). As the statute is phrased in the alternative, certification requires “only that
there be either a predominating common issue of law or fact, not both.” Martin v. Heinold
Commodities, Inc., 117 1ll.2d 67, 81 (1994).

Plaintiff suggests that a case presents common issues when defendants have engaged in
the same or similar course of conduct, and that this is particularly true where — as here — the
claims are based predominantly upon the application of a single statute or statutory scheme.
“A common question may be shown when the claims of the individual class members are based
upon the common application of a statute . ...” Clark, 343 Ill. App. 3d at 548. See also Bueker,

2016 IL App (5th) 150282, 9 27 (“With regard to the commonality requirement, a common issue
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may be shown where the claims of the individual class members are based upon the common

application of a statute or where the proposed class members are aggrieved by the same or

similar conduct or pattern of conduct.”); Hall, 376 Ill. App. 3d at 831 (same).? Defendants’

opposition to the Motion did not dispute this general premise.

Thus, according to Plaintiff, “Examination quickly establishes that commonality is easily

satisfied in this case. All class members are citizens of lllinois. All are proceeding principally

under a single lllinois statute, BIPA. Each was subjected to an identical course of conduct by

defendants: The capture of their biometric information.”

Plaintiff further goes on to enumerate specific questions of law or fact which she states

will predominate:

Whether the Defendants captured, collected, stored or used the
biometric information of the Plaintiff and the Class?

If the Defendants captured, collected, stored or used the biometric
information of the Plaintiff and the Class, did the Defendants inform the
Plaintiff and the Class in writing that a biometric identifier or biometric
information was being collected or stored?

If the Defendants captured, collected, stored or used the biometric
information of the Plaintiff and the Class, did the Defendants inform the
Plaintiff and the Class in writing of the specific purpose and length of
term for which a biometric identifier or biometric information was being
collected, stored, and used?

If the Defendants captured, collected, stored or used the biometric
information of the Plaintiff and the Class, did the Defendants receive a
written release executed by the Plaintiff and the Class of the biometric
identifier or biometric information or the Plaintiff's or Class’ legally

2 Bearing in mind that the court does not consider the merits at this stage, see supra, the Court also does not
consider which class members will ultimately prevail. “That some members of the class are not entitled to relief
because of some particular factor will not bar the class action.” Clark, 343 |ll. App. 3d at 549. See also Hall, 376 Il
App. 3d at 831-32 (“That some members of the class are not entitled to relief will not bar the class action.”).
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authorized representative?

e. If the Defendants captured, collected, stored or used the biometric
information of the Plaintiff and the Class, did the Defendants develop a
written policy, made available to the public, establishing a retention
schedule and guidelines for permanently destroying biometric identifiers
and biometric information when the initial purpose for collecting or
obtaining such identifiers or information has been satisfied or within 3
years of the individual’s last interaction with the private entity, whichever
occurs first?

f. Whether Defendants’ violations of BIPA were negligent, or instead,
intentional or reckless, within the meaning of 740 ILCS 14/20?

Thus, Plaintiff summarizes: “Defendants’ compliance with the requirements of BIPA — a single
statutory scheme —is the central question in this case. This same question will predominate for
each and every class member.”

Defendants argue that common questions do not predominate in this case. Defendants
assert that ““The purpose of the predominance requirement is to ensure that the proposed
class is sufficiently cohesive to warrant adjudication by representation . ..’ Smith v. lllinois Cent.
R.R. Co., 223 lll. 2d 441, 448 (2006).” According to Defendants, to satisfy this predominance
requirement, a plaintiff must show that “successful adjudication of the class representative’s
individual claim ‘will establish a right of recovery in other class members’ such that ‘all that
should remain is for other class members to file proof of their claim., /d. (quotation omitted);
see also Mashal v. City of Chicago, 2012 IL 112341, 33 (same).”

Defendants then go on to provide a list of issues they claim defeat commonality and
predominance in this case:

a. whether a class member used the same type of “finger or hand print
reader/scanner” that Roberson used,
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b. whether a class member has suffered a sufficient injury to invoke BIPA’s
private right of action,

c. whether a class member has suffered actual injury such that actual
damages could be recovered in excess of the BIPA’s liquidated damages,

d. whether that injury exceeds the liquidated damages provision in BIPA,

e. whether that injury was suffered at the hands of any person or business
that is in fact “associated with the Symphony Post-Acute Care Network,
a/k/a Symphony Post-Acute Network,”

f. whether that entity acted negligently or willfully with respect to that
particular class member,

g. whether that class member’s claim is subject to any affirmative defenses,
like consent or ratification.

First, since the hearing on Plaintiff's Motion on December 20, 2018, the Supreme Court
of Illinois has ruled that “an individual need not allege some injury or adverse effect, beyond
violation of this or her right under [BIPA], in order to qualify as an ‘aggrieved’ person and be
entitled to seek liquidated damages and injunctive relief pursuant to the Act.” Rosenbach v. Six
Flags Entertainment Corp., 2019 IL 123186, slip op. at p.13 (lll. Jan. 25, 2019). As such, many of
the arguments raised above are moot.

Moreover, it is well-established that by themselves, such issues do not defeat class
certification. “Individual questions of injury and damages do not defeat class certification.”
Clark, 343 IIl. App. 3d at 549. See also Hall, 376 Ill. App. 3d at 832 (same). At most, if damage
questions do present significant issues, they can be handled in ancillary proceedings. “It is
appropriate to litigate the questions of law or fact common to all members of the class and,
after the determination of the common questions, to determine in an ancillary proceeding or

proceedings the questions that may be peculiar to individual class members.” Clark, 343 Ill.
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App. 3d at 548 (internal quotations omitted). In fact, Defendants’ own cited authority
establishes that these differences (if true) are generally not grounds to defeat class
certification. Walczak v. Onyx Acceptance Corp., 365 Ill. App. 3d 664, 679 (2nd Dist. 2006).
(“Moreover, we note that, generally, individual counterclaims or defenses do not render a case
unsuitable for class action.”)

More broadly, Defendants’ characterization of the common issues in this case, and
which of them will predominate, is questionable. Smith was a toxic tort case involving a train
derailment, and then a resulting chemical spill, with all the attenuated questions as to
proximate causation of bodily injury resulting from a complicated series of events. Smith, 233
Il.2d 442-58. This is not that case. This case involves a single statutory scheme — BIPA — and
the issues presented can be summarized in a straightforward way: Did the Network capture
biometric information from members of the class, and if so, did they comply with BIPA while
doing so? These questions are what will consume “the bulk of the time at trial.” Smith, 233
I1.2d at 458.

That BIPA’s straightforward, statutory requirements may have been met in some cases,
but not others, does not preclude class certification, as Defendants suggest. First, this invites
the Court to determine the merits of the case, which the Court does not do at this stage, as has
already been established.

Second, the fact that some class members may recover, but not all, is no impediment to
class certification. “That some members of the class are not entitled to relief because of some
particular factor will not bar the class action.” Clark, 343 Ill. App. 3d at 549. See also Hall, 376

Ill. App. 3d at 831-32 (“That some members of the class are not entitled to relief will not bar the




class action.”).

Third, the flexibility of the class action procedure ensures that even if the issues
Defendants raise do become significant at some future point in time, the Court has the ability
to address such matters then. “If individual damage determinations are necessary, the court
can utilize various procedures to determine damages, including the creation of subclasses.”
Bueker, 2016 iL App (5th), 9 31 (citing Hall, 376 Ill. App. 3d at 832). “Furthermore, if the class
becomes unmanageable at some later time in the litigation, the court always has the option to
set aside the class certification or a portion of it.” /d. (citing Purcell & Wardrope Chtd. v. Hertz
Corp., 175 lll.App.3d 1069, 1075 (1st Dist. 1988)).

Finally, while the Court finds that common questions of fact or law will predominate this
case as a whole, it alternately finds that issue certification would be appropriate as well. Even
in cases involving the most complex questions of injury or damages — and again, this is not that
case, as it arises under a single simple statute — classes may be certified as to issues, such as
legal issues, or the issue of liability. Even the cases Defendants themselves cite recognize this.
See e.g. Smith, 223 1ll.2d at 457 (“the trial court in this case did not limit class certification to
the issue of liability . . . .”); Bueker, 2016 IL App (5th) 150282, 4 34 (courts have the ability to
limit certification for liability purposes only). Thus, in the alternative, the commonality and
predominance of legal and liability issues in this case demonstrate it is also appropriately suited
for certification as to common legal issues, and to issues concerning liability.

V.  THIRD FACTOR: ADEQUATE REPRESENTATION OF THE INTERESTS OF THE CLASS (735
ILCS 5-2/801(3)).

Section 801(3) requires that the “representative parties will fairly and adequately

protect the interests of the class.” 735 ILCS 5/2-801(2) (2018). Adequate representation has
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two components: (1) adequacy of the named Plaintiff; and (2) adequacy of the named
Plaintiff's attorneys. See Miner v. Gillette Co., 87 Ill.2d 7 (1981). As Defendant posits, “[t]he
purpose of the adequate representation requirement is to ensure that all class members will
receive proper, efficient, and appropriate protection of their interests in the presentation of the
claim. Walczak, 365 Ill. App. 3d at 678.

Defendants do not argue that Plaintiff's attorneys are inadequate. Accordingly, the
Court accepts that they will provide proper, efficient, and appropriate protection of the
interests of the class in presenting the claims.

Defendants do, however, challenge the adequacy of Plaintiff Roberson. The principal
argument made by Defendants is that the interests of Roberson are antagonistic to those of the
class, as class members may want to seek a monetary award, and that (according to
Defendants) during her deposition Roberson disclaimed any intention of seeking a monetary
recovery.

This is wholly unpersuasive. Plaintiff, by way of her pleadings, discovery responses,
statements of her attorneys, and otherwise, has made it abundantly clear on multiple occasions
that she seeks a monetary recovery in this action, not only on her own behalf, but also on
behalf of the other class members. Her deposition responses did not contradict that. In fact,
Plaintiff stated she wants the law (BIPA) enforced, and BIPA expressly provides for monetary
awards.

The rest of Defendants’ adequacy arguments are much in the same vein. Quizzing
Plaintiff on what she understands about Defendants’ corporate structure, or how the law

interprets “injury” or “damages,” does nothing to demonstrate Plaintiff's inadequacy as a class
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representative, as it does nothing to show that Plaintiff is either antagonistic to the class or will
fail to properly pursue the interests of the class. It merely demonstrates that Plaintiff, a
layperson, does not understand the intricacies of the law or lawsuits. But that is why a
representative is — not only encouraged, but outright required — to hire effective legal counsel.

In short, the quantum of understanding necessary on the part of a representative is not
nearly as complex as Defendants would have it. “The plaintiff class representative need only
have a marginal familiarity with the facts of his case and does not need to understand the legal
theories upon which his case is based to a greater extent.” Clark, 343 Ill. App. 3d at 550-51
(internal quotations omitted). The Court finds that the adequacy of representation requirement
is fulfilled in this case.

VL. FOURTH FACTOR: THE CLASS ACTION PROCEDURE IS THE APPROPRIATE METHOD FOR
THE FAIR AND EFFICIENT ADJUDICATION OF THE CONTROVERSY (735 ILCS 5-2/801(4)).

Finally, the fourth statutory factor requires the Court to consider whether “[t]he class
action is an appropriate method for the fair and efficient adjudication of the controversy.” 735
ILCS 5/2-801(d) (2018). The balance of Defendants’ remaining arguments are entered on this
factor.

One of these arguments centers around who was Plaintiff's employer. Defendants seem
to invest this with independent legal significance. But this was already addressed in the context
of Defendants’ § 2-615 motion to dismiss. The terms “employer” and “employee” appear
nowhere in BIPA, nor do any related terms. In fact, BIPA expressly contemplates many
circumstances well outside the employment context, such as “finger-scan technologies at
grocery stores, gas stations, and school cafeterias.” 740 ILCS 14-5(b) (2018).

Accordingly, dividing the world up into “Employer Defendants” and “Non-Employer
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Defendants” is meaningless for purposes of BIPA liability, which applies to any “private enfity”
(740 ILCS 14/10-15 (2018)) who constitutes an “offending party” (740 ILCS 14-20 (2018})).

To the extent Defendants’ argument asks this Court to first construe those terms, and
then to apply them to the facts of this case, the Court must decline. This involves disputed
issues of fact, going to the merits of the case, and/or unsettled legal issues. As previously
established, it is not the province of the Court to decide these issues on a motion to certify a
class. Nor will the Court render an advisory opinion. Indeed, issues like this weigh affirmatively
in favor of class certification, as they will be common questions to which any affected class
member will seek an answer — no matter what that answer may be.

Much the same is true for Defendants’ other arguments, which may be broadly
classified as “corporate liability.” Defendants claim each Network location is independently
owned and operated, and argue that only some defendants will be liable as to some class
members, mentioning in passing things such as the statutes regarding limited liabilities.
Defendants make a further argument that they cannot be held liable for anything other than
events occurring in Swansea. Defendants even go so far as to as to argue there are
“constitutional concerns” as to the rights of any non-party entities. Defendants do not provide
any explanation, however, as to how Defendants would have standing to raise any such
concerns on behalf of entities with whom they also disavow any connection.

For her part, Plaintiff points out that she has pleaded from the outset of the case a
variety of theories assessing mutual liability of the Network. Those theories include topics such
as respondeat superior, alter ego, agency, joint enterprise, civil conspiracy, etc. Plaintiff points

out any assertion by Defendants as to who did or did not operate any given Network location
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simply begs the questions this lawsuit will answer. Plaintiff further contends that the fact
Defendants raise these common questions shows all the more strongly why this case should
proceed as a class action.

Both sides have presented discovery responses, discovery productions, public
documents, Network documents, etc. in support of their positions. The Court has reviewed all
of these materials. The Court finds that none of these materials conclusively resolves such
issues either way.

Accordingly, the Court concludes that the parties have legitimate disputes of material
facts over these issues, and those issues intersect in several instances with unresolved
questions of law. The Court further finds that many of these arguments go to the merits of the
case. As such, the Court will not resolve them on a motion for class certification. Nor will the
Court issue an advisory opinion.

Once again, the presence of such sweeping issues — essentially, “who is liable for what,
and to whom” — argues in favor of class certification, not against it. Seeking the answers to
these questions — questions applicable across the class, and the common answers which will be
generated — makes proceeding on a class basis an appropriate method for the fair and efficient
adjudication of these controversies.

Vil. ORDER AND FINDINGS.

Pursuant to the foregoing analysis, the Court finds the case is proper to proceed as a
class action in accordance with 735 ILCS 5/2-801 (2018). The Court hereby certifies the
following class:

All lllinois citizens whose biometric information was collected, captured, purchased,
received through trade, or otherwise obtained in lllinois at any location associated with
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the Symphony Post Acute Care Network, a/k/a Symphony Post Acute Network, as set
forth in the Hlinois Biometric information Privacy Act, 740 ILCS 14/5 et seq.

Excluded from the proposed Class are employees, officers, directors, subsidiaries and
affiliates of any person or business associated with the Symphony Post Acute Care
Network, a/k/a Symphony Post Acute Network, the judge or any officer of the court
presiding over this action.

The Court also finds it appropriate to certify the following subclass:

All lllinois citizens whose biometric information was collected, captured, purchased,
received through trade, or otherwise obtained in lllinois at the Symphony Post Acute
Care Network, a/k/a Symphony Post Acute Network location in Swansea, lllinois, as set
forth in the tllinois Biometric Information Privacy Act, 740 ILCS 14/5 et seq.

Excluded from the proposed Class are employees, officers, directors, subsidiaries and
affiliates of any person or business associated with the Symphony Post Acute Care
Network, a/k/a Symphony Post Acute Network, the judge or any officer of the court
presiding over this action.
The Court finds it appropriate to certify each of these classes as to all issues in this case. The
Court further finds it appropriate to certify these classes as to legal and factual issues
concerning the liability of the Network and those associated with it. The Court reserves
jurisdiction to certify further subclasses or otherwise amend these certifications as

circumstances warrant.

SO ORDERED:

| &R\ rouma

Hon. Kevin T. Hoerner

DATE: March 12, 2019.
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